Denver Law Review
Volume 9

Issue 5

Article 2

1932

Vol. 9, no. 5: Full Issue
Dicta Editorial Board

Follow this and additional works at: https://digitalcommons.du.edu/dlr

Recommended Citation
9 Dicta (1932).

This Full Issue is brought to you for free and open access by the Denver Law Review at Digital Commons @ DU. It
has been accepted for inclusion in Denver Law Review by an authorized editor of Digital Commons @ DU. For more
information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

DICTA

VOLUME 9
1931-1932

DICTA
$1.75 a year

20 cents a copy
MARCH, 1932
Dicta Observes ....
............
Assignment of Trial Cases ...
.........

..
.

127
129

.

133

By Hudson Moore

Report of Professional Ethics Committee .
The Function of Bar Examiners .
......

.....
...

134

By Stanley T. Wallbank

Insurance-Provision Against Incumbrance of Insured
Property-Waiver-Agency .
......
...
Dictaphun ....
.............
..
Supreme Court Decisions ....
..........
.

148
151
153

Published monthly by the Denver Bar Association and devoted to the
interests of the Association.
Address all communications concerning:

Editorial Matters, to Dicta, Louis A. Hellerstein, Editor-in-Chief, 1020
University Bldg., Denver, Colo.
Advertising, to Dicta, Norman W. Baker, Business Manager, 728 Gas
and Electric Bldg., Denver, Colo.
Subscriptions, to Dicta, Albert J. Gould, Secretary Denver Bar Association, 415 Symes Bldg., Denver, Colo.

DENVER BAR ASSOCIATION
1931-1932

ELMER L. BRocK, President

ALBERT

J.

HAMLEr J. BARRY, First Vice President
EDWARD G. KNOWLES, Second Vice President
GoULD, JR., Secretary-Treasurer-415 Symes Building, Phone Tabor 6072

EXECUTIVE SECTION
TRUSTEES
HENRY A. DUns, B. M. WSrz
to July 1, 1933
Guy K. BREWSTER, ERNEST B. FOWL=
to July 1, 1934-

ELMER L. BxocK, ex- officio
ROBERT E. MORE, IRA C. ROTHGERBER

to July 1, 1932

COMMITTEE CHAIRMEN
ADMINISTRATIVE SECTION
Luncheons
ALBERT

J. GouL,

JR.

Memorials
GEOaE E. TRALLES

Outing
CHARLES J. MUNz, JIL

Banquets
GBoRGE K. THOMAS

LEGISLATIVE AND JUDICIAL SECTION
Amer ican Law Institute
Women and Children

Criminal Justice

STEPHEN

MARY F. LATHROP

HARRY S. SILVER TEIN

R.

CuRTS

New Court House

Judiciary

WM. E. HurroN

FRANK L

FETzER

BAR STANDARDS AND LEGAL AID SECTION
Legal Aid
Legal Education
Grievance
W. FEwn COOK
FORREST C. NoRTHcu'rr Rom H. Wocorr

Ethics
EDWARD D. UPHAM

PUBLIC RELATIONS SECTION
Citizcenship
ALBERT

G.

CRAIG

Press and Bar
Judicial Salaries
LUKE J. KAVANAUGH
HAMLET J. BARRY
Unlawful Practice of Law
MAX MELVILLE

Publicity
JOSEPH C. SAMPSON

GENERAL
Membership

C.

RUSSELL SHrrrERLY

Library

Current Legal Events
ROBERT E. MORE
Librarian

FRAZER ARNOLD

Auditing
WM. D. MoRRIsos

EsTALENE SECREST

DICTA
EDITORIAL BOARD
Lois A.

DAYTON DENIOUS, Trial Court Decisions
HELLERTIN, Editor in Chief
B. C. HILLIARD, JL, Dictaphun
ROY 0. SAMSON, Associate Editor
FEDY. HOLLAND, Historian
NOAH A. ATLE, Associate Editor
NORMAN W. BAKER, Business Mgr.

Supreme Court Decisions
GEORGE L. LONGIELLOW, JR.
- HAROLD B. WAGNER
C. CLYDE BARKER, Editor
M. M. HumPmt.B's
NATHAN R. KoBRY

DICTA
Vol. IX

MARCH, 1932

No. 5

+ + + Dicta Observes + + +
BAR ASSOCIATION PERIODICALS

A recent questionnaire sent by the American Bar Association discloses that 36 states and local bar associations publish
official periodicals with definite regularity. Commenting upon these bar organs it was stated that such publications "were
necessary for the effectiveness of a bar association, publicity
given to current activities, membership is promoted, and the
objectives of the association are sponsored." A suggested plan
of reciprocal subscriptions between the 36 state and local bar
association periodicals is pending. This will give every association in the group the opportunity of examining and benefiting by the work of their associates. Dicta has been invited to
join this group in their commendable program.

THANK You

A communication received from the Missouri Bar Journal contains the following extract:
"We are receiving the Dicta and consider it one of the
best legal periodicals in the country, not only in subject matter,
but in general makeup."
A similar communication has been received from Frank
E. Chipman, Boston Publisher. Mr. Chipman is well known
as the publisher of "Index to Legal Periodicals," widely in
use.
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PRESIDENTS OF AMERICAN BAR

Mr. James Grafton Rogers, of the Denver Bar Association, now Assistant Secretary of State, has prepared for publication, under the auspices of the American Bar Association,
the biographies of the first fifty presidents of the Association.
Mr. Rogers is to be complimented upon this new accomplishment, added to many former tasks all well done.

COURT RooM BROADCASTS

The broadcast of a recent murder trial from a court room
was promptly condemned in a resolution presented by the Los
Angeles Bar Association Committee on Improper Publicity
in Court Proceedings. Such condemnation will tend to insure fair and impartial trial of cases.

NEW RULE FOR RECEIVERS

It is to be noted that the rules of the District Court as
amended December 31, 1931, among other changes, recognizes
the dangers of a Receiver acting without proper report of his
acts and doings. Accordingly the following rule was adopted
by the Judges of the Denver District Court sitting en banc at
their last session. The same appears as Section 9, Rule 4:
"Every Receiver heretofore appointed, or hereafter to be appointed by
the Court, in any case, shall at least every six months, or as otherwise required
by the Court, file in the office of the Clerks of the Court, a Report in writing,
of his acts and doings, as such Receiver, including therein an itemized statement of all moneys received and paid out by him, accompanied by proper
vouchers."

FREDERICK T. HENRY

The death of Frederick T. Henry removes from our midst
one of the pioneer lawyers of Denver. Mr. Henry received
his LL.B. at Denver University and was engaged in the practice of law in Denver since 1894.

ASSIGNMENT OF TRIAL CASES*
By Hudson Moore, of the Denver Bar
ENERALLY speaking, there are two methods in vogue
in the American courts governing the assignment of
cases for trial, which may be designated as the Single
Calendar System and the Multiple Calendar System. The
Denver District Court employs the Multiple System, and
nothing need be said in explanation of it. It is of interest,
however, to note that a very general inquiry discloses the fact
that only one other city in the United States of the size of
Denver retains the Multiple System.
To those lawyers who are not familiar with the Single
Calendar System, some explanation of its plan and workings
may be of interest. The underlying principle of that system
is that when a case is at issue, it is placed upon a single trial
calendar and the several judges employed in trial work receive
cases therefrom in their order, as and when needed, instead of
each trial judge having a separate calendar controlled by him,
as is the case in the Multiple System. The rules under which
the system operates differ widely in the various cities, and are
usually framed to meet local needs and customs.
Generally, there is a semi-official court paper, in which
court calendars are published; are required to be kept up-todate, and the state of the calendar show from day to day with
reasonable accuracy. There are two calendars or lists; a trial
list, carrying the number of the case, the names of the parties
and their attorneys, which should contain enough cases estimated to keep all of the judges trying cases from that calendar, engaged for that week; an active list, which is made up
and published a week in advance of the time cases therefrom
are likely to be placed upon the trial list. On Friday, the
Assignment Clerk takes all the cases remaining undisposed
of from the trial list and places them in their order upon the
trial list for the following week, assigning cases for each day
of the week, up to and including Friday. When all cases have
been taken from the week's unfinished trial list, cases are then
T"his article is a reprint from the January, 1925, edition of the Bar Record, and
of interest at this time since a committee of the Association has been appointed to
recommend changes in our present system.
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taken from the active list, and in their order, sufficient to complete the trial list. The trial list is then published in the edition of the court paper appearing on Saturday morning.
There is an extra court room over which the Assignment
Clerk nominally presides, but is at all times under the control
and direction of the Presiding Judge. Jurors are summoned
to appear, say, at 9:30 on a Monday, in the Assignment Clerk's
room. At that hour the Presiding Judge attends, and a sufficient number of jurors to meet the requirements of the several
divisions engaged in jury work are selected. The room of the
Assignment Clerk is equipped with large blackboards, upon
which appears the trial list. At the opening of Court, the first
case on the list is called and sent to Division One, the next case
to Division Two, and so on until all divisions are engaged.
When a case in a division is nearing completion, the Clerk of
that division telephones the Assignment Clerk and the next
case on the trial list is sent to that division for trial. This procedure is followed throughout the week, or until all cases on
the trial list are disposed of. Only attorneys with their clients
and witnesses appearing in the first half of the cases assigned
for Monday are required to attend court at 10 o'clock on that
day. When all divisions are engaged, one or two additional
cases may be held, and other parties and counsel excused, subject to call. It is the duty of the Assignment Clerk or his Assistant to telephone each attorney whose name and telephone
number has been filed with the Assignment Clerk, and who
appears of record as such attorney, from thirty minutes to an
hour before his case will probably be reached. Such attorney
should then report to the Assignment Clerk's room with his
witnesses. In like manner, the Assignment Clerk will, on the
adjournment of court each day, telephone attorneys, whose
cases are likely to be reached at the opening of court the following morning. It is the duty of counsel who have cases on
the trial list, to keep in touch, in person or by phone, with the
Assignment Clerk. The same procedure would be followed
where cases are tried to the court without a jury. Where
thought best, the telephone feature of the system may, and
sometimes is, dispensed with, thereby diminishing, but not
destroying, the efficacy of the system.
Under the Single Calendar System, where there are five
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or more judges engaged in the trial of civil cases, there should
be a Presiding Judge who would hear all motions, demurrers,
undefended divorce cases, applications for injunctions and
receivers, defaults, etc. The above rules would have no application to his calendar, and he would have a separate calendar
of his own, containing the matters to be heard by him. The
rest of the judges would primarily try cases from the trial list.
However, the Presiding Judge should be vested with large
discretionary powers in the control of both his calendar and
the trial list. He could at any time send cases from his calendar to any other judge not actually engaged in the trial of a
case, and could require the full time of a judge from some
other division when and as the needs of his calendar might
demand. A Presiding Judge should serve as such from three
to six months. In some jurisdictions two months is the rule.
On Saturday mornings, or at such other times as might
be fixed, the several judges would hear motions for new trial
in cases decided by them. Where some issue in an important
or complicated equity case has been tried by a judge, he could
retain jurisdiction over all questions arising therein until the
case is finally disposed of.
The Single Calendar plan has great time saving possibilities for the busy lawyer. He has only one calendar to
watch instead of five. He is not required to waste a large part
of his time in attendance, along with his clients and witnesses,
upon court, waiting for his case to be reached. If he has several cases on the trial list, he knows with reasonable certainty
which case will be tried first, whereas, if he has several cases
in as many divisions, he has no means of knowing which case
will be first tried, and must be ready at all times in all of the
cases. Under the Multiple System if he has the second case
upon the docket of one of the divisions, with out of town witnesses in attendance, he may lose several days of his and their
time waiting for the case to be reached, if, as sometimes happens, the case on trial runs on as Tennyson's brook. Under the
Single Calendar System, his case in all probability would be
tried the day set. As illustration, during the last week of court
before the summer vacation, the writer was engaged in the
trial of a case which consumed the entire week. In the next
case on the calendar, out of town parties were present and
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anxious for a trial and in attendance from day to day. No trial
was had, though some of the other judges were not engaged
the greater part of the time. This would not have happened
under the Single Calendar System.
The plan has its advantages from the standpoint of the
Judge. He is not bothered with arranging his calendar each
morning in an effort to accommodate disagreeing attorneys,
and can give his entire attention to the matter in hand-that
of trying the case before him. There is more uniformity of
work. All judges are engaged until the business before the
Court is disposed of and all are then at leisure. When business requires, an outside judge is called, not for some separate
division, but for the benefit of the entire list. If it is thought
that some judge might under such a plan "loaf on the job,"
the plan adopted by the judges in Cleveland, of publishing
each year a report showing the work and its character, performed by each of the judges, might be efficacious.
Those interested in this question will find a very illuminating article by Chief Justice Powell of the Cleveland courts,
appearing in the March, 1924, number of the American Bar
Journal, in which the subject is discussed at length.
The stock objection to the Single Calendar System is that
a judge who hears a motion or demurrer is best qualified to
try all issues in the case. Probably in the greater number of
cases such motions and demurrers serve only to gain time for
the movant, and sometimes to teach his adversary the weakness
of his own case, against the which he immediately prepares.
In rare instances the point will have application, but it is
thought that the advantages of the Single Calendar System far
outweigh and outnumber this disadvantage.
While the promulgation of rules rests primarily with the
judges, still most judges were lawyers before they became
judges and are usually willing to try out any plan that a
majority of the Bar may recommend.
The Clerk of the Court at Boston concludes a ten-page
letter to the writer, in which he discusses the Single Calendar
System, with the following paragraph:
"This system seems, after a considerable number of years'
experience, to have given pretty thorough satisfaction to the
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Bar and to the Court, and visiting counsel from other states
who have been here to try cases in our county, have unanimously praised it as being far better than the system used in
the States from which they came."
Having had more than ten years' experience under each
of these systems, I am thoroughly convinced that the Single
Calendar System, moulded upon rules to conform to local
needs and customs, is the most economical and satisfactory
plan alike for Bench, Bar, Litigant, and Public.

REPORT OF PROFESSIONAL ETHICS
COMMITTEE
STATEMENT
A detective agency, incorporated, licensed and bonded under the state
statutes, advertises and holds itself out to the public as expert investigator of
all manner of claims such as damages, domestic matters, judgments, collections, lost heirs, criminal matters, etc., and offers to render its investigating
service and assemble all the evidence on a percentage basis computed on the
amount realized on the claim. It makes direct contract with the claimant,
and one of the terms is that if the claim is found to be meritorious and the
services of an attorney are needed, the claimant agrees to employ a competent
attorney at his own expense. The agency recommends different attorneys but
the claimant is not bound by the recommendation. He makes his own selection, whether outside or inside the recommended list.
The selected attorney is then asked to render his services on a percentage
basis, but at a lower rate than usual, because all the investigating, assembling
of evidence, etc., is done by the agency. The attorney makes separate contract
with the claimant and has nothing to do with the agency or its contract, and
there is no mingling of the attorney's fees and the agency's compensation.
Is it unethical for the attorney to accept employment under such circumstances?
OPINION
In the opinion of the Committee the amount of a contingent fee is a
matter for agreement between the attorney and his client.
The attorney is not professionally interested in knowing by whom or
how evidence is gathered but he should and must be professionally interested
in the character of the proof upon which he is expected to rely, whether collected by a detective agency or any other person, and should satisfy himself
as to its truth. If convinced of that his acceptance of employment under the
circumstances proposed would not, in the opinion of the Committee, be
unethical.
Respectfully submitted,
EDwARD D. UPHAM, Chairman.

For the Committee.

THE FUNCTION OF BAR EXAMINERS
By Stanley T. Wallbank of the Denver Bar*
F we as bar examiners start with the premise that our function is to admit to the legal profession only those candidates qualified to practice, those of adequate legal training
and satisfactory moral qualifications, we commence our consideration of this subject with a truism-one which probably
defies successful contradiction, but which in reality is but a
high-sounding platitude, neither self-explanatory nor enlightening.
What are proper legal training and satisfactory moral
qualifications? In the light of what conditions, by what criteria and how are they to be determined? These and countless
related questions involve a vast process beset with many complexities and obstacles. Let us then before attempting to adopt
a comprehensive meaning of our premise, take a bird's-eyeview of our field of action, do the necessary reconnoitering,
and lastly draw such conclusions as seem warranted.
To obtain a perspective of our task, let us draw back a
moment to visualize a numerical picture of the National Bar.
It will readily be conceded that our problem is national in
character and scope, although the incidence of the remedies to
be applied is probably local. The 1930 U. S. census figures
are not yet fully available, but in the light of the best estimates
obtainable, the National Bar probably numbered about
160,000 in 1930. This compares with about 122,000 lawyers
in 1920, and with 114,000 lawyers in 1910, making an increase
since 1910 of over 40%. In the same period the nation's population has increased about 33%, and her per capita wealth
probably twice that rapidly. The greatest increase in the bar
is taking place now, however, in spite of the current failure
yearly of over 50% of all applicants who present themselves
for admission.
There is herewith presented a chart showing graphically
for the period from 1900 to 1930 the nation's population, lawyers, attendance of students at law schools and admissions to
the bar.
*Mr. Walibank is a member of the Executive Committee of The National Conference of Bar Examiners. This address was delivered at the first annual meeting at
Atlantic City, September 16, 1931.
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In 1930 about 20,000 applicants were examined, of which
number about 10,000 were admitted, the percentage passing
being 46.4%. It is readily seen that for the past few years we
have been experiencing a crescendo of newly admitted lawyers
and are now near the peak of this movement-whether destined to continue that crescendo or to fall back to more normal
admissions being for the moment undetermined. Some conservative authorities have estimated that, based upon our present rate of increase, the American Bar in 1940 will aggregate
over 250,000 with an estimated total population at the present
rate of increase of 137,000,000, or one lawyer for every 548
persons, compared with one lawyer to every 801 persons in
1910. Since 1920 it is estimated about 79,000 new lawyers
have been admitted to practice. Incomplete figures now compiled indicate that to keep the profession at its present number, about 4,800 admissions annually are required. To fill this
requirement there are about 20,000 applicants annually of
which about 10,000 are being admitted. Assuming our present numerical strength sufficient-many assert it is now far
more than sufficient-what of the unneeded 5,200 new lawyers
being admitted annually? The examiner with his hand on
the pulse of the profession is thus faced first with a numerical
problem.
You may at once propound these questions: Is it within
the province of bar examiners to take cognizance of the comparative rates of increase of the bar? Are we not officers of
the court sworn to examine into and pass upon the legal training and moral qualifications of candidates and to admit those
suitably qualified regardless of how many or how few are
admitted, and regardless of whether the bar is overcrowded
or underpopulated?
If our examinations resulted in an underpopulated bar it
would undoubtedly be urged that bar examiners should take
cognizance of that fact. Perhaps intelligent reasoning may
be applied upon both sides of the question, but for the present
it will be conceded that bar examiners are entitled to be barconscious, are entitled to relate their work as examiners to the
entire legal profession and that in any event it is fitting that
they should accord due attention to the numbers and percentages of admissions and failures upon examination, so that they
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might from such a perspective examine introspectively into
the character and processes of the examinations given. This
will determine wherein those examinations may be deficient or
subject to more rational standardization in the various states,
or may be unscientific, unfair or unsound, and in general how
the degree of perfection in the conducting of those examinations may be constantly increased.
Recently a distinguished dean of a law school writing in
the American Bar Association Journal stated that it was not
the direct concern of the law school how overcrowded the bar
became. It is respectfully submitted that the converse is true.
This is a problem that requires the best thought of all lawyers,
law educators, judges, examiners and all law schools, and
should receive prime consideration at the hands of all bar
associations and of our citizenry.
COLORADo EXAMINATIONS

It may be of interest to select one of the average states
where less than 200 applicants are examined a year and inquire briefly into the method of examination employed. Not
that the state selected may be a model, but it affords a starting
point of consideration. Colorado is such a state. During the
year ending July 1st, 1930, that state had 110 candidates who
took the examinations, of whom 48% passed.
The Board has 9 members, none of whom receive any
compensation. They are appointed by the Supreme Court to
serve for a period of five years. They have a paid secretary, a
member of the bar, who receives $1,200.00 per year. The
average aggregate time given by each examiner annually for
the two examinations each year in the preparation of questions,
the attendance upon four meetings of the Board each year,
the correction of the examination books and in general examination duties, is probably 15 working days each year.
The written examinations cover a period of 3 days. They
consist of 80 questions covering 24 principal subjects, but there
is no classification or designation of subjects on the examination questions.
The examination is wholly anonymous, each candidate
being assigned a number at the beginning of the examination.
The candidate's name appears nowhere upon the examination
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books. The books when completed are returned to the secretary of the Board who alone and secretly reassigns a new number to each candidate. It is this reassigned number that appears upon the examination books when they are delivered to
the examiners for grading, the former number which appeared
in the upper right hand corner of the cover of each book having been clipped off by the secretary and the reassigned number appearing on the back of the triangle so clipped off as well
as upon the face of the book. Thus, if an overanxious friend
of any candidate should by oversight suggest the number of
any candidate to an examiner, it would convey no information
to the examiner whatever, in that no one but the secretary of
the committee has knowledge of the reassigned numbers. Accidents of this character have happened.
24 SUBJEcTS EXAMINED. UPON
The examiners individually correct the books in the examinations they have given, each examiner covering 3 subjects. The entire 24 subjects included are contained in a
schedule hereto appended. The passing grade is 75. The
graded books are returned within 60 days from the taking of
the examination at which time the secretary compiles the
averages.
The examination into the moral and character qualifications is conducted by a separate committee appointed also by
the Supreme Court, known as the Bar Committee. Excellent
results have been accomplished by this committee which examines each candidate personally but its work begins after
the candidate applies for admission and in that respect perhaps the Pennsylvania plan of character approval is much
more satisfactory. A committee theretofore unadvised of a
candidate's background, interrogates the applicant about the
Canons of Ethics being "conscious that the greatest rogue may
give the most pious answers."
The preparation of the questions by each examiner has
proven to be an extensive matter. From time to time notes
are made upon proper subject matter for the examination and
thus over a period of months a set of questions is gradually
evolved by each examiner. About 15 questions are submitted
by each examiner out of which 10 are finally selected by the
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Board as the most desirable. This selection is made at a meeting of the Board which is held about four weeks prior to the
giving of each examination. The questions are read aloud
before the Board, criticized and discussed, in many cases corrected, and thus put through a refining process.
TYPES OF QUESTIONS

The questions have included some of the Yes-No type,
although at the last June examination they were entirely of
the essay type.
Our Board has definitely discarded the definition type of
question, feeling it is too well adapted to the unintelligent
memorizer or crammer. Memory is not the ultimate test. The
essay type calls not for memorizing but for analysis, the separation of the material from the immaterial, and the ability
to apply legal doctrine to the case in hand, displaying powers
of reasoning, independent judgment, incidentally the applicant's use of the English language, and other fundamentals
that the definition question excludes. Of course, catch questions are sought to be avoided as also are questions of too great
or not sufficient length.
It is readily seen that improvement could be made in this
set up. An insight into the conditions in other state boards
might perhaps be more enlightening, but we now have the
chief characteristics of the Colorado Board's procedure which
may enable us to prospect for improved methods and plans
generally.
A NEw ERA
It is refreshing to realize that today marks the dawn of
a new era in the field of bar examinations. The organization
today of this Conference of Bar Examiners should signify the
beginning of a far-reaching, practical, efficient movement respecting bar examinations. Without doubt the bar examiners
of the nation can act effectively if they speak with an organized
voice. This Conference can well serve as a clearing house on
examination matters. The machinery that we create, though
not highly perfected at the start, can be made so effective as
to bring incalulable good to the profession and to the public.
Among the things that may well engage our attention and be
in keeping with our proper functions are the following:
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I.
PAID EXECUTIVE AND STAFF-DUTIES

The creation of efficient working machinery in the Conference whereby a paid officer would be the executive in
charge, suitable compensation and necessary clerical assistance
to be allowed him.
(a)
This executive might conduct a clearing house for
all examination matters, affording examiners in the various
states the opportunity to submit their various problems, including the submission of individual examination questions if
desired.
(b) Questions could be interchanged among the various
boards.
It is not inconceivable that a plan may be devised
(c)
similar in operation to the American Law Institute in which
the best legal minds of the country closely affiliated with law
schools might be enlisted in the solution of our problem, the
framing and criticism of the examination questions, the standard of grading of those questions and all related matters.
(d) This plan would have the beneficial tendency of
standardization among the various states and while this cannot
be made absolute because admiralty law would be as useful in
Colorado as mining law perhaps in Florida, nevertheless many
state boards would welcome a decided approach towards standardization in questions propounded. In this respect it is
certain that many states would regard themselves as having
made definite improvements if their questions were more similar to those given by the efficient boards in New York and
Pennsylvania.
(e) Types of questions could be carefully analyzed and
studied.
A free interchange of ideas and plans regarding the
(f)
mechanics of giving the examinations could be carried on.
II.
COMMITTEE WITHIN EACH STATE BOARD

A committee within each state board might be designated
to study conditions, to devise ways and means of improving
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those conditions and to report its findings and conclusions to
the board. The state board could in turn recommend desirable
improvements to the proper authorities, whether they be legislative or judicial, and exert their utmost influence in the accomplishment of such improvements. It is believed that in
the vast majority of the states where the appellate courts have
jurisdiction over admissions and examinations, those bodies
welcome and encourage improvements in methods of examination recommended by the examiners and that in most jurisdictions a very fine cooperation will prevail between the courts
having jurisdiction over these matters and the examining
boards. It thus probably rests with the examining boards in
most jurisdictions to take the initiative, to examine their own
problems, and after wise consideration to recommend desirable
changes. The committee thus constituted within each state
board, working in close cooperation with the executives of
this Conference, could probably accomplish great improvements within surprisingly short periods of time.
III.
CLASSIFICATION OF SCHOOLS

This Conference could adopt a classification of all prelegal schools and all law schools so that there might be an
accepted national standard that would be some guide to the
individual boards in the various states. For instance, in those
jurisdictions where two or three years of successful college
work in an approved college or university is required as a prerequisite to law school study, there is apparently no uniform
standardization whatever. One widely-used list of institutions
is promulgated by the NewYork University, one list is set up by
each of the regional educational associations of which there
are five in the United States and one list is often fixed by the
state institutions of learning within the particular jurisdiction.
The same confusion exists with respect to law schools, they
being classified by the American Bar Association, the Association of American Law Schools, The Law School Blue Book
and other organizations. A suitable standardization would
be very desirable, for if a board could point to a national
standard it would be relieved of much unjust criticism and
embarrassment resulting from an application from one who
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did his work in a local unrecognized school. Such a classification would also produce splendid results in the publishing
of the results of each individual institution respecting numbers and percentages of their graduates who passed or failed
the bar examinations. The percentage of Harvard graduates
for instance, who passed the Massachusetts state bar from
1920 to 1929 was 98%, while the percentage of Suffolk Law
School graduates who were admitted in Massachusetts in the
same period was 65%. Likewise the "course mortality" at
Harvard Law School for the above ten year period was 39%
while that of Suffolk Law School was 73%. If each law
school in the nation were thus rated the inevitable result would
be in the direction of improved conditions within the law
schools and the gradual and desirable elimination of those
schools that are ill-fitted to prepare students for admission.
IV.
COOPERATION WITH LAW SCHOOLS

This Conference has an unusual opportunity for cooperation with the law schools of the country. It sees first hand the
product of those schools as no others do. It sees that product
collectively. Its composite views might be of interest and
value to law schools and law teachers. A closer cooperation
and means of communication between this Conference and
the various law schools would unquestionably be invaluable
to both the law schools and this Conference. We would better
understand their problems and they would more fully appreciate ours. There are now 180 degree-conferring law schools
in the country. It would seem that the executive of this Conference could use that mailing and visitation list to excellent
advantage and thus coordinate our work with that of the Section of Legal Education, and with that of the law schools.
V.
WORKING LIBRARY IN HANDS OF EACH EXAMINER

This Conference could with little expenditure create a
comprehensive working library of all material and data bearing upon legal education and admissions and have such data
and information available to all examiners, law schools and
others interested. Thus, it would serve to collect and dis-
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seminate information useful to examiners. It might also be
advisable that the executive of this Conference construct a
suitable volume of such data and send it presently to each
examiner and from time to time also send to each examiner
in the country, being about 250 in number, such new data and
material as might be collected, sending the same upon uniform sheets or booklets punched suitably for loose leaf binding. The Adviser to the Section of Legal Education has from
time to time forwarded very valuable information to the various board members, but little of this is in uniform design, or
suitable for satisfactory preservation. Perhaps each state
board, and if not, then this Conference would gladly furnish
each of the examiners with a standard loose leaf binder in
which could be filed this valuable data and information and
thus provide a volume or two of most useful information that
would be the examiner's handbook and that would be transmitted from retiring board members to new members. As it
is, an incoming member of any board, and the membership is
constantly changing, has little to go upon except by hearsay
and general information, and perhaps it is often two or three
years after an appointment before such a new board member
comprehends the gist or scope or importance of his appointment and trust. There are appended hereto various charts
and a suggested preliminary list of some articles that might
be included in such a loose leaf volume, including outstanding
papers by such authorities as Philip J. Wickser of the New
York Board, Dean Goodrich of the University of Pennsylvania, Rollin B. Sanford of the New York Board and Will
Shafroth of the Section of Legal Education.
In this connection it is also suggested that all the examination questions of all the states be furnished to each of the other
states for surely we have now evolved to such a point where
with our contemplated machinery there need be no further
secrecy about examination questions.
VI.
FINANCING OUR UNDERTAKING

This Conference can devise a means of properly financing
its undertakings. There would appear to be no duty higher
than that of perpetuating the American Bar by first selecting
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suitable persons for law training, sponsoring them under the
Pennsylvania plan during their law study, requiring a suitable
clerkship before admission and then admitting such of those
students as appear properly qualified. Surely the American
Bar, now numbering at least 160,000, and the American Bar
Association now numbering 28,000, and the various state
boards with an annual aggregate income of $250,000.00 to
$300,000.00 from examination fees, can insure the allowance
annually of the nominal amount that will be required to carry
on the proper functions of this Conference. If 50 cents were
collected from each candidate it would provide an annual
budget of about $10,000.00 which would be adequate for the
present. It would seem desirable that at least one member
from each state board should attend each annual meeting of
this Conference. Inquiry would determine promptly whether
or not each state board would pay one-half the railroad and
Pullman fares of at least one such delegate to this Conference,
and unless they all agree to do so it would seem clear that our
general budget should allow for such amount. Ways and
means can and must be found. A suitable committee can do
the task.
Thus, this partial survey of a few of the high peaks in the
rugged territory of bar examinations, and these prospectings
as to our work, our duties, and our function bring us to "sign
off." Nothing new may have been here presented, but if
these recitals have produced such mental attitudes or differences as are conducive to constructive reasoning and action,
then all that is hoped for from these suggestions will have
been accomplished.
SCHEDULE I.

SUBJECTS COVERED BY COLORADO EXAMINATION
QUESTIONS UPON EACH EXAMINATION
Agency
Bailments
Bankruptcy
Corporations
Carriers
Constitutional Law
Conflict of Laws
Criminal Law

Contracts
Damages
Domestic Relations
Equity
Evidence
Insurance
Irrigation
Negotiable Instruments

Personal Property
Pleading
Partnership
Public Utilities
Real Property
Sales
Torts
Wills and Administrations

The examinations are not given by subjects, the six half-day sessions of each
examination being designated as divisions numbered I to VI.

145

DICTA
SCHEDULE II.

SUGGESTED LIST OF INCLUSIONS
IN EXAMINERS' HANDBOOK
Reports of the Judicial Council of Massachusetts.
Notes on Legal Education, March 16, 1931 ................................... WILL SHAFROTH
Published by Section of Legal Education.

B ar E xam inations................................................................................................

PH ILIP J. W ICKSER

American Law School Review,
Dec., 1930, pp. 7-17.

The Threatened Inundation of the Bar......................................... CHAS. H.

KINNANE

American Bar Association Journal,
July, 1931, pp. 475-479.

Bar Examiners and Examinees...................................................................

WILL SHAFROTH

Published by Section of Legal Education.

Bar Examiners and Legal Education...........

HERBERT

F.

GOODRICH

The New Pennsylvania Requirements for Admission to
......................... W ALTER C.
the Bar.................................................

D OUGLAS, JR.
Thirty-fourth Annual Report of the Pennsylvania Bar Association,
Vol. XXIV, pp. 385-402.

Admissions to the Bar...........................................................................

ILLIAM

W

D . G UTHRIE

Year Book, 1930, New York State Bar Association,
pp. 231-251.

The Law Schools and the Law..............................................................

PHILIP J. W ICKSER

American Law School Review,
April, 1931, pp. 121-132.

The Yes-No Type of Bar Examination Question.................. ROLLIN B.

SANFORD

"Types of Bar Examination Questions,"
published by Section of Legal Education.

Bar Examinations of the Essay Type ..............

STUART B. CAMPBELL

"Types of Bar Examination Questions,"
published by Section of Legal Education.

The Research Type of Examination......................................................... ALBERT D. AYRES
"Types of Bar Examination Questions,"
published by Section of Legal Education.

Supply and Demand in the Legal Profession.

...........

H.

C. HORACK

American Bar Association Journal, Nov., 1928.
WILL SHAFROTH
..........
...
The Rising Tide of Advocates .
American Bar Association Journal, July, 1930.

I. MAURICE WORMSER
Year Book, 1929, New York State Bar Association.

Fewer Lawyers and Better Ones..................................................
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NUMBER OF LAWYERS IN EACH STATE, 1850-1920,
FROM U. S. CENSUS
1850

1860

1870

1880

1890

1900

1910

1920

Alabama ............................
570
763
758
798
1,313
Arizona ...............................
.
......
21
118
159
Arkansas .............................
224
467
413
745
1,082
California
....
.....
191
894
1,115
1,899
3,228
Colorado .....-.......
-....
.....
89
99
807
1,266
Connecticut -----------289
468
391
796
833
Delaware ...................46
87
84
127
176
District of Columbia ---99
189
411
918
1,408
Florida .................
......
131
173
149
306
574
Georgia ...............................
711
1,168
851
1,432
1,731
Idaho ..................................
......
......
42
61
176
Illinois ...............................
817
1,602
2,683
4,025
5,789
Indiana
924
1,211
1,685
2,904
3,208
Iowa ...................
............
272
1,161
1,456
2,610
2,800
Kansas ...........
........
361
682
1,492
2,964
Kentucky .........................-995
1,190
1,552
1,981
2,356
Louisiana ............................
622
698
663
828
1,071
Maine -----------------------560
646
558
725
751
Maryland
...................
535
599
772
1,087
1,464
Massachusetts ..................
1,111
1,186
1,270
1,984
2,589
Michigan ......................
560
791
1,167
2,097
2,648
Minnesota ...............................
23
407
449
906
2,142
Mississippi ..... .........
590
620
632
820
898
Missouri
.................
687
1,187
3,452
2,907
3,954
Montana ...........
........
...... 67
77
343
Nebraska ---130
204
840
2,453
Nevada ............
18
116
119
100
New Hampshire
326
375
349
382
417
New Jersey ........................
412
537
888
1,557
2,159
New Mexico
.1...1.....
it
23
48
128
239
New York ..............
4,263
5,592
5,913
9,459 11,194
North Carolina ...... :
399
500
574
772
992
North Dakota ......... .......
*.....
.....
337
Ohio ...........................
2,028
2,537
2,563
4,489
5,336
Oklahoma
-264
Oregon ......................
22
104
194
311
662
Pennsylvania ----.......
2,503
2,414
3,253
4,992
6,735
Rhode Island .................
114
96
163
237
283
South Carolina .
397
457
387
614
772
South Dakota
8
23
300
740
Tennessee
725
1,037
1,126
1,506
2,064
Texas ...................
428
904
1,027
2,109
3,555
Utah
................... 5
8
23
119
315
Vermont .
494 not stated 72
424
457
Virginia
..........
1,384
1.341
1,075
1,355
1,650
Washington
..
22
56
113
1,204
West Virginia ----...
.....
400
629
937
Wisconsin
471
1,133
785
1,198
1,691
Wyoming
25
34
131

1,596
267
1,381
4,278
1,633
1,080
215
1,468
615
2,391
348
9,030
4,285
3,436
2,383
3,147
1,316
895
2,035
3,459
3,070
2,518
1,027
5,285
543
1,930
105
468
2,865
274
14,759
1,263
457
6,655
670
1,035
8,330
369
854
693
2,730
4,617
434
424
2,032
1,540
1,338
2,249
142

1,488
366
1,350
4,908
1,645
1,120
180
1,542
713
2,235
563
8,054
3,611
2,579
1,782
2,672
1,235
860
1,998
4,417
2,834
2,404
1,218
4,556
625
1,456
294
407
3,236
386
17,271
1,313
669
6,152
2,738
1,312
7,206
465
908
690
2,099
4,557
446
381
1,812
2,495
1,407
1,876
205

1,416
443
1,338
6,745
1,539
1,339
171
2,415
1,137
2,531
652
8,843
3,307
2,494
1,676
2,382
1,206
801
2,118
4,954
3,037
2,613
1,518
4,506
875
1,528
230
379
3,918
342
18,473
1,585
629
6,485
2,818
1,424
6,784
515
989
700
2,040
5,323
527
344
1,981
2,237
1,326
1,978
268

United States

.....

23,939

33,193

40,736

64,137

89,630

114,703

114,704

122,519
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SCHEDULE IV.

POPULATION PER LAWYER
1890

1900

1910

1920

1,582
1,183
1,263
1,353
Alabama .
333
459
.
Arizona ....... ..... ...... ...
1,077
1,170
932
937
Arkansas ..........................
455
502
425
484
... .. ... .. .
C a l if o r n i a
240
402
385
.
.........
Colorado
782
983
1,374
1,283
Connecticut ........
1,154
1,488
1,289
1,989
..........
Delaware
320
193
522
397
District of Columbia...-1,260
880
667
811
. .................
Florida ....
1,076
905
1,391
1,274
Georgia --- ......
534
. ............. 357
Idaho ...............
764
946
1,042
1,067
....
Illinois ......
997
681
1,069
1,115
. . .
Indiana ..
820
622
706
581
........
Iowa ......
667
296
534
Kansas
832
971
851
987
Kentucky ---1,096
1,135
832
1,014
Louisiana .
895
1,141
1,041
972
Maine .........................
860
1,011
1,089
1,146
Maryland ----898
1,037
1,140
.
894
Massachusetts .
780
902
1,014
710
............
Michigan ....
861
422
979
Minnesota ............... 264
1,310
1,379
1,276
1,028
Mississippi ..................
498
745
992
995
..
Missouri ..........
508
307
.....
.
Montana -532
602
... 221
Nebraska ----.-.........
523
380
255
.......
Nevada ...........
912
908
975
869
New Hampshire ........
1,020
729
1,188
1,251
New Jersey
934
1,914
.4,065
New Mexico
537
694
741
726
New York
1,866
1,813
2,178
1,985
North Carolina
450
a
806a
616a
North Dakota .........
1,039
712
976
922
Ohio
...
..
...
Oklahoma ----..... ...
. .
561
504
467
604
Oregon ......................
857
1,082
923
1,203
Pennsylvania
1,333
1,166
1,294
1,818
Rhode Island
1,823
1,621
1,683
1,539
South Carolina
450
806a
616a
a
South Dakota .......
1,024
1,070
1,117
1,383
Tennessee ----........
754
668
797
496
Texas.
3,773
1,209
2,276
5,034
Utah
783
35635
Vermont
1,116
1,190
1,139
1,027
Virginia ......
664
527
427
Washington
983
-1,105
West Virginia
627
684 1,344 1,098
Wisconsin
274
611
-Wyoming

1,152
555
1,042
375
326
895
957
163
681
1,061
503
660
683
682
481
780
1,044
880
702
864
790
611
1,436
677
416
433
473
902
668
670
536
1,641
566
688
979

1,001
477

1,145
460
949
347
330
841
859
189
859
926
464
533
587
650
617
682
1,049
775
583
811
788
695
1,510
587
448
532
403
879
657
712
496
1,499
698
624
1,179
399
756
1,161
1,569
579
740
660
637
810
912
336
716
920
651

1,436
608
1,166
484
485
1,232
1,124
214
1,055
1,162
578
700
747
862
948
856
1,341
863
648
762
991
863
1,475
722
601
818
278
1,057
784
847
527
1,680
862
758
605
512
1,063
1,166
-1,668
846
1,040
855
837
934
1,137
457
867
1,228
712

1,658
754
1,309
507
610
1,031
1,304
181
850
1,144
662
733
886
963
1,055
1,015
1,491
958
684
777
1,207
913
1,546
755
627
848
336
1,169
805
1,053
562
1,615
1,019
888
719
550
1,285
1,175
1,702
909
1,146
876
852
1,023
1,166
606
1,104
1,330
725

782

682

662

801

862

1850

United States

968

1860

947

1870

946

1880

479
780
1,220
1,491
471
856
628
669
727
1,003
296

814

a-Dakota Territory embraced present states of North Dakota and South Dakota-

INSURANCE-PROVISION AGAINST ENCUMBRANCE OF INSURED PROPERTYWAIVER--AGENCY*
Sun Insurance Office v. Scott, Adv. Op. 55;
52 Supreme Ct. 72.
PROVISION in a fire insurance policy rendering the
policy void in case the subject of the insurance be or
become encumbered by a chattel mortgage is valid as
a provision to reduce moral hazard.
A loss payable clause, attached to the policy by a local
agent of the insurer, which merely states that any loss proved
under the policy shall be payable to the assured and to a certain bank, which in fact held a chattel mortgage on the insured
property, does not operate as a consent to the chattel mortgage
or as a waiver of the provision against encumbrances.
In the absence of a statute otherwise providing, knowledge on the part of the local agent that the property insured
was subject to a chattel mortgage will not be imputed to the
insurance company to effect a waiver of the provision referred
to, or a consent to the mortgage, when the policy expressly
provided that no agent had power to waive any provision or
condition of the policy unless the waiver be written upon or
attached to the policy.
This opinion, delivered by Mr. Justice Roberts, disposed
of an appeal from three judgments rendered in actions on
three fire insurance policies. The judgments under review
were for the respondent who was the owner of certain wool
which the petitioning companies had insured. The policies
contained the following provision rendering them void if the
property insured should be encumbered:
"This entire policy, unless
hereon or added hereto, shall be
other than unconditional and sole
*.
. personal property and be or

otherwise provided by agreement endorsed
void. . . . if the interest of the insured be
ownership; or if the subject of insurance be
become incumbered by a chattel mortgage."

*Dicta calls attention to this case as one causing much comment and controversy
among lawyers.
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The wool insured was subject to a chattel mortgage executed prior to the date of one of the policies, and subsequent
to the date of the other two. Riders were attached to the policies by local agents of the insurance companies reading as follows:
"Any loss under this policy that may be proved due the assured shall
be payable to the assured and Cumberland Savings Bank Co., Cumberland,
Ohio, subject, nevertheless, to all the terms and conditions of the policy."

The insurance companies set up a defense based on violation of the chattel mortgage clause. To this defense the
respondent answered that the loss payable clause, as a matter
of law, constituted a waiver of that clause; and that by custom
in the community the loss payable clause was understood and
used to give the insurer's consent to the chattel mortgage. He
also in answer relied upon provisions of §9586 of the Ohio
General Code. Under that section a person who solicits insurance and procures an application therefor is the agent for the
company which thereafter issues the insurance. This agency,
the respondent urged, had the effect of imputing to the company the knowledge of the existence of the chattel mortgage
which the agent had.
The insurance companies denied the alleged custom, and
set up a provision of each policy to the effect that no agent
had power to waive any provision of the policy except such
as by the terms of the policy might be subject to agreement
endorsed on the policy, and which should be, in fact, endorsed
on the policy.
The Circuit Court of Appeals held that although the
mortgage might be valid as between the respondent and the
mortgagee, it would be sufficient to avoid the policies except
for the loss payable clause. This it thought by its own force
or by customary use constituted a waiver of the clause and a
consent to the chattel mortgage. On certiorari this was reversed by the Supreme Court, which held that the loss payable
clause did not constitute a waiver of the chattel mortgage
provision.
We are of opinion that upon the uncontradicted facts the petitioners
made out a valid defense to the suits and were entitled to directed verdicts in
their favor. The provision in the policies prohibiting chattel mortgages without consent endorsed on the policy is intended to reduce the moral hazard, and
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is a valid stipulation, the violation of which constitutes a complete defense
. . . The loss payable clause above quoted is not informative to the insurer
of the existence of a chattel mortgage, but performs the office of protecting a
creditor of the insured who has no interest in the insured property by mortgage
or otherwise against the eventuality of fire loss.
In Bates v. Equitable Insurance Co., 10 Wall. 33, a policy contained a
covenant that if the property were sold the insurance should cease unless consent of the insurer to the sale were given in writing. The policy was endorsed,
"payable, in case of loss, to E. C. Bates," to whom it appeared the insured
goods had been sold. There was no evidence except the endorsement of any
consent to accept Bates, the purchaser, as the party whose interest was insured.
It was said of the practice of making such loss payable endorsements:
"It is a mode of appointing that the loss of the party insured shall be
paid by the company to such third person. This transaction is a very common
mode of furnishing a species of security by a debtor to his creditor, who may
be willing to trust to the debtor's honesty, his skill and success in trade, but
who requires indemnity against such accidents as loss by fire, or the perils
of navigation ...
"In the face of this frequent use of the two indorsements on the policy,
it cannot be held that they imply of themselves a knowledge of the sale or a
consent to insure the purchaser."
We are of opinion that the doctrine announced in the Bates case is controlling here; that the attachment of a loss payable clause is entirely consistent
with the condition against change of interest, or encumbrance of the insured
property, and does not constitute a waiver of the condition against sale or
mortgaging, or a consent thereto.

No sufficient evidence was found in the record to establish the customary use of the loss payable clause as a consent
to the chattel mortgage.
As to the effect of the Ohio statute constituting the solicitor an agent of the insurer, the Court found nothing in it or
in the State decisions construing it to impute to the company
all knowledge which the agent had touching the contract.
We have examined the authorities cited and fail to find that they give
it any such force or effect. They do not, as respondent claims, define the scope
of the agency created by the statute, but leave it to be defined by applicable
principles of common law. In the present cases the policy limits its scope, and
we think the written contract must control.

The case was argued by Mr. Rolland M. Edmonds for
the petitioners, and by Mr. F. S. Monnett for the respondent.

. + Dictaphun + + +
WHAT'S THIS?
The alert Daily Journal chronicles a mystery as follows:
"Order of Rec & His Sweeties for Discn
Dist Ct-Z Briliant vs Jennie Beans et al"

DISSENTING OPINION DEPARTMENT
Dictaphun offers the free use to courts of appeal in Colorado and Federal appellate courts in the 10th Circuit of a quotation attributed to an English
bishop and printed in XXV American Mercury 242. To wit:
"Starting from a false premise," said the Bishop, "he pursues his argument with all the relentless logic of the lunatic asylum."

THE ACCURACY OF THIS STATEMENT HAS
BEEN DOUBTED
"Even Appellate Judges are human," reads a sentence in a circular
addressed to the bar by an enterprising firm* of Denver brief printers.
*Name suppressed by Advertising Dept.

REPORTED POETRY SECTION
We have had occasion to refer to, and have even printed, some lyrical
gems found in judicial opinions. We respectfully submit that the one reproduced below from Willis v. O'Connell, 231 Fed. 1004, 1008, should not be
scorned. That is to say:
"A RECIPE THAT WILL SAVE YOU A DOLLAR.

"Take alcohol, liquor or plain tiger booze,
And label it 'Tan-lac' for 'internal use,'
Not forgetting to add in the smallest dimension
Licorice, glycerine, aloes and gentian,
And when you have finished you'll find you've devised
Common: old whiskey but, thinly disguised."
Which has a tendency, the Editors believe, to recall to mind Judge
Garrigues' remarks in McLean v. People, 66 Colo. 486, 488: ". . . it is a
familiar fact that it (Jamaica ginger) is often used as a substitute for whiskey
...it is capable of. being . . . drunk as an intoxicating liquor. This is done
by weakening the solution with 2/ water; the ginger is precipitated to the
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bottom of the glass . . . and the alcohol is drunk off the top which makes a
pretty good substitute for a drink of whiskey. .

WALL STREET DENOUNCED
Arthur Aldrich, Esq., of the Denver and Stockyards bars has voiced
his opinion that the Supreme Court of Oregon is too closely allied with the
financial interests. His assertion is supported, he avers, by Taylor v. Nelson,
5 Pac. (2d) 707, in which it is noted the court met "In Bank."
The Editors observe that the more cautious courts of appeal conceal their
affiliations by meeting "En Banc."

THE STATE OF THE LAW IN IOWA;
OR, HOW TO SHOOT CRAPS
"Edwards furnished the dice which defendant swears he himself carried away at the close of the game (and, indeed, it seems that the dice were
all that was left to him when the game was over), when examination revealed
that they were 'dirty,' 'loaded,' 'or marked,' to make the game a sure thing for
their owner. Being asked by his counsel to explain or describe the game, he
proceeded, with apparent surprise at the professed ignorance of his counsel,
to elucidate the mystery and science of it, in the following luminous manner:
"A. It is what is called a crap game. You play this game with dice.
"Q. How many?
"A. Two.
"Q. You shake these dice from a box?
"A. No, you have them in your hand and throw them that way (indicating). There is no limit to the number that can play the game.
"Q. How does the game go? How is the winner and loser determined?
"A. You don't understand the game?
"Q. I don't understand the game at all. That is why I am asking you
so particularly.
"A. Well, it is seven come eleven when they first come out, see, and
if you don't make it, see, if you make a six you lose, see.
"Q. Well, you take turns about throwing the dice?
"A. Yes, there is the dice, see, and I lose if I don't get my seven. You
have as many throws as you want until you make that seven, if they first come
that way. You can bet all the way from 2 cents to $1,000 if you want to.
No, we didn't have the money on the table. We just started a game-I had
a little silver at first, but not. much, but I lost that, and we kept on playing,
see, and when we got through I gave him the checks, see..."
Wherefore, the premises considered, the court held that the checks were
void in the plaintiff'3 hands, even though they had been transferred to him in
good faith as his fee for defending the payee on a charge of gambling with
the maker.-Plank v. Swift, 174 N. W. (Iowa) 236, 8 A. L. R. 309.

(Enrrot's NoTE.-It is intended to print brief abstracts of the decisions of the

Supreme Court in the issue of Dicta next appearing after the rendition thereof. In the
event of the filing of a petition for rehearing, resulting in any change or modification
of opinion, such will be indicated in later digests.)
NUISANCES-ABATEMENT-PRIVATE

NUISANCES-DOG

KENNELS-Krebs

vs. Hermann, et al.-No. 12291-Decided November 30, 1931-Opnion
by Mr. Justice Campbell.
1. Where the defendants maintain a large number of dog kennels,
accommodating forty to ninety dogs adjacent to the residence of the plaintiff,
his wife and children, and the continual barking of the dogs at night disturbs
the rest of the plaintiff and his family, and the odor from the kennels penetrates plaintiff's dwelling house so as to render the premises disagreeable as a

residence, the same constitutes a private nuisance; and the plaintiff is entitled
to have it abated.
2. In such case, it is immaterial whether the plaintiff constructed his
dwelling house after the kennels were built or before.
3. It is no defense in an action of this kind that a building, in which
a nuisance is being carried on to the injury of another, was constructed before

the erection of the building of the complaining owner.
4. The law does not give to the owner of a building the right to
maintain a nuisance in it merely because he constructed the same before another building was constructed and later occupied by persons who have been
injured by a nuisance conducted in the building first erected.
5. Even though the trial court found, in denying the injunction, that
the plaintiff was of a nervous temperament and of more than ordinary sensibilities and unusually disturbed by the barking of dogs, yet there was no
evidence whatever that either the plaintiff's wife or his three children, who
were similarly disturbed, were not persons of ordinary sensibilities, and hence
the plaintiff would be entitled to an injunction.
6. The mere fact that defendants would suffer a great financial loss
if the injunctive relief sought was granted, is not in itself sufficient to deny
injunctive relief in such cases.
7. The court below erred in denying the injunction.-Judgment reversed.
CRIMINAL LAW-MURDER-REBUTTAL
EVIDENCE-ORDER OF PROOFINSTRUCTIONs-EXPERT OPINION NOT ADMISSIBLE WHEN BASED IN"
PART ON HEARSAY EVIDENCE-Ingles v. The People-No. 12835-De-

cided December 7, 1931-Opinion by Mr. Justice Butler.
1. In a criminal case, confessions of the defendant are admissible in
rebuttal where the defendant pleaded not guilty by reason of insanity, where
the confessions were offered in rebuttal for the purpose of showing that the
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statements made in the confession made immediately after the homicide evidenced clearness of thought and indicated a normal mind..
2. The order of proof as to whether matters should be- offered as evidence in chief or as evidence in rebuttal rests within the discretion of the trial
court, and unless that discretion has been abused, a judgment will not be
reversed for a departure from the usual order of introducing evidence.
3. Where a defendant, in a homicide case, pleads not guilty by reason
of insanity, it is not necessary for the prosecution to prove in the first instance
that the defendant was sane. Session Laws of 1927, Chapter 90, does not
change the order of proof.
4. Chapter 90 of the Session Laws of 1927, relating to insanity pleas
in criminal cases, cannot be questioned on the ground of its being. unconstitutional where the defendant pleaded not guilty by reason of insanity.
5. Had the defendant entered a simple plea of not guilty and at the
trial had offered evidence tending to show insanity, and the court had refused
to admit such evidence, and the defendant had accepted such ruling, the defendant would have been in position to raise the constitutional question.
6. The court did not err in refusing to give an instruction that in case
the defendant was found not guilty on the grounds of insanity that the defendant was still accountable to the law and must be confined in the Colorado
State Hospital for the Insane, at Pueblo, under the laws governing that institution. It was no concern of the jury what the effect of their verdict would
be and it should not be permitted to influence them in considering the question
whether the defendant was sane or insane; and in addition to this, the use of
the words "accountable to the law" were objectionable.
7. Where a physician was permitted to testify for the prosecution that
in his opinion the defendant was sane, and where the evidence shows that he
based his opinion, not alone on his own observations, but from reports that he
had received from third persons as to the acts, family life, social contacts, and
mental condition of the defendant, it was reversible error for the court to
permit him to state to the jury his conclusions based thereon.
8. A physician is permitted only to express his opinion of the sanity or
insanity of a defendant based upon facts personally observed by him in connection with the defendant's history given by the defendant to the physician,
and also to express his opinion based upon facts that are in evidence, but not
otherwise.--Judgment reversed.
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Be terse.

The art of selection is the greatest human faculty.-Adaron

Burr.
Law is the expression and perfection of common sense.-Joseph H.
Choate.
The State exists for the protection and forwarding of human interests
mainly through the medium of rights and duties. If every member of the
State knew perfectly his own rights and duties, and the rights and duties of
everybody else, the State would need no judicial organs; administrative
organs would suffice. But there is no such universal knowledge. To
determine, in actual life, what are the rights and duties of the State and of its
citizens, the State needs and establishes judicial organs, the judges. To
determine rights and duties, the judges settle what facts exist, and also lay
down rules according to which they deduce legal consequences from facts.
These rules are the Law.-Roscoe Pound.
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